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Subpart E—Appeals and
Violations

§ 632.40 Appeals.
Land users may appeal decisions

under this part in accordance with part
614 of this title.

[60 FR 67316, Dec. 29, 1995]

§ 632.41 Violations.
(a) Actions causing violation. The fol-

lowing actions constitute violation of a
contract by a land user:

(1) Knowingly or negligently dam-
aging or causing conservation treat-
ment to be impaired.

(2) Adopting land use or treatment
that tends to defeat the program pur-
poses during the period of the contract.

(3) Failing to comply with the terms
of the contract.

(4) Filing a false claim.
(5) Misusing an authorization.
(b) Effect of violation—(1) Contract to

be terminated. (i) By signing a contract,
the land user agrees to forfeit all rights
to further cost-share payments under a
contract and to refund cost-share pay-
ments received not to exceed the dif-
ference between the estimated value of
the land at time of entering into the
contract and the value at time of ter-
mination, if the contracting officer,
with approval of the State conserva-
tionist, determines that:

(A) There was a violation of the con-
tract during the time the land user had
control of the land, and

(B) The violation was of a nature as
to warrant termination of the con-
tract.

(ii) The land user is to be obligated to
refund cost-share payments and cost
shares paid under authorizations not to
exceed the difference between the esti-
mated value of the land at time of en-
tering into the contract and the value
at time of termination.

(2) Contract not terminated. (i) By
signing a contract, the land user agrees
to refund cost-share payments received
under the contract or to accept pay-
ment adjustment if the contracting of-
ficer, with the approval of the State
conservationist, determines that:

(A) There was a violation of the con-
tract during the time the land user had
control of the land, and

(B) The nature of the violation does
not warrant termination of the con-
tract.

(ii) Payment adjustments may in-
clude decreasing the rate of a cost
share, deleting a cost-share commit-
ment from the contract, or withholding
cost-share payments earned but not
paid. The land user who signs the con-
tract may be obligated to refund cost-
share payments and cost shares paid
under authorizations.

§ 632.42 Violation procedures.

(a) Scope. This section prescribes the
regulations dealing with contract vio-
lations. The Chief reserves the right to
revise or supplement any of the provi-
sions of this section at any time if the
action does not adversely affect the
land user, or if the land user has been
officially notified before this action is
taken. No cost-share payment shall be
made pending the decision on whether
a contract violation has occurred.

(b) Determination by contracting offi-
cer. On notification that a contract vio-
lation may have occurred, the con-
tracting officer is to:

(1) Determine, with the approval of
the State conservationist, that a viola-
tion did not occur or that the violation
was of such a nature that no penalty of
forfeiture, refund, or payment adjust-
ment is necessary. No notice is issued
to the land user, and no further action
is to be taken; or

(2) Determine that a violation did
occur, but the land user agrees to ac-
cept the penalty. If the land user
agrees in writing to accept a penalty of
forfeiture, refund, payment adjustment
or termination, no further action is to
be taken. The land user’s agreement to
accept the penalty must be approved
by the contracting officer and State
conservationist.

(c) Notice of possible violation. (1)
When the State conservationist is noti-
fied that a contract violation may have
occurred that may warrant a penalty
of forfeiture, refund, payment adjust-
ment, or termination, he is to notify,
in writing, each land user who signed
the agreement of the alleged violation.
This notice may be personally deliv-
ered or sent by certified or registered
mail. A land user is considered to have
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received the notice at the time of per-
sonal receipt acknowledged in writing,
at the time of the delivery of a cer-
tified or registered letter, or at the
time of the return of a certified or reg-
istered letter where delivery was re-
fused.

(2) The notice setting forth the na-
ture of the alleged violation is to give
the land user an opportunity to appear
at a hearing before a hearing officer
designated by the State conserva-
tionist. The land user’s request for a
hearing is to be submitted in writing
and must be received in the NRCS field
office within 30 days after receipt of
the notice. The land user is to be noti-
fied in writing by the hearing officer of
the time, date, and place for the hear-
ing. The land user is to have no right
to a hearing if he does not file a writ-
ten request for a hearing, or if he or his
representative does not appear at the
appointed time, unless the hearing offi-
cer, at his discretion, permits an ap-
pearance. A request for a hearing filed
by a land user is considered to be a re-
quest by all land users who signed the
contract.

(d) Hearing. A public hearing is to be
conducted to obtain the facts about the
alleged violation. The hearing officer is
to limit the hearing to relevant facts
and evidence and is not to be bound by
the strict rules of evidence as required
in courts of law. Witnesses may be
sworn in at the discretion of the hear-
ing officer.

(1) The land user or his representa-
tive is to be given full opportunity to
present oral or documentary evidence
about the alleged violation. Likewise,
the United States may submit state-
ments and evidence. Individuals not
otherwise represented at the hearing
may be permitted, at the discretion of
the hearing officer, to give information
of evidence. The hearing officer, at his
discretion, may permit witnesses to be
cross-examined.

(2) The hearing officer is to make a
record of the hearing so that the testi-
mony can be summarized. A summary
of the testimony may be made if both
the land user and the State conserva-
tionist agree. A transcript of the hear-
ing is to be made if requested by either
the State conservationist or the land
user within 10 days of the hearing. If a

transcript is requested by the land
user, the land user may be assessed the
cost of a copy of the transcript.

(3) The hearing officer is to close the
hearing after a reasonable period of
time if the land user or his representa-
tive is not present at the scheduled
time. The hearing officer may, at his
discretion, accept information and evi-
dence submitted by others present for
the hearing.

(4) The hearing officer is to furnish
the State conservationist with a writ-
ten report setting forth his findings,
conclusions, and recommendations.
The report is to include the summary
of testimony or transcript made of the
hearing and any other information
that would aid the State conserva-
tionist in reaching his decision.

(e) Decision by State conservationist.
The State conservationist is to make a
decision after considering the hearing
officer’s report, including recommenda-
tions of the conservation district board
if any, and any other information
available to him, including, if applica-
ble, the amount of the forfeiture, re-
fund, or payment adjustment. The deci-
sion is to state whether the violation is
of such a nature as to warrant termi-
nation of the contract. The State con-
servationist is to notify, in writing,
each land user who signed the contract
of his decision. The State conserva-
tionist may authorize or require the re-
opening of any hearing before a hearing
officer for any reason at any time be-
fore his decision.

(f) Appeal to Chief. Any land user af-
fected by a decision of the State con-
servationist has the right of appeal to
the Chief. The appeal and any briefs or
statements must be received in the Of-
fice of the Chief within 30 days after
the land user has received notice of the
State conservationist’s decision. The
State conservationist is to file a brief
or statement in the Office of the Chief
within 20 days after the land user’s
brief or statement is received there.
The appeal is to be limited to the
records and the issues made before the
State conservationist. The Chief’s deci-
sion is final. The decision is to be de-
termined by the record before him and
the issues presented in the appeal, and
the land user is to be notified in writ-
ing.
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(1) If the decision provides for termi-
nation of the contract, it is to state
that the contract is terminated, that
all rights to further cost-share pay-
ments under the contract are forfeited,
and that cost-share payments received
under the contract are to be refunded,
but the refund is not to exceed the dif-
ference between the estimated value of
the land at time of entering into the
contract and the value at time of ter-
mination. The decision is to state the
amount of refund and method of pay-
ment.

(2) If the decision does not provide for
termination of the contract, the land
user may be required to make a refund
of cost-share payments or to accept
payment adjustments. The decision is
to state the amount of refunds of cost-
share payments or payment adjust-
ments. In determining amounts of re-
fund or payment adjustments, the fol-
lowing are to be considered:

(i) The extent of the violation.
(ii) Whether the violation was delib-

erate or the result of negligence or was
caused by circumstances beyond the
control of the land user.

(iii) The effect on the program if no
refund or payment adjustment is re-
quired.

(iv) The extent to which the land
user benefited by the violation.

(v) The effect of the violation on the
contract as a whole.

(vi) Other considerations including
the appropriateness and reasonableness
of the refund or payment adjustment.

[43 FR 44749, Sept. 28, 1978; 45 FR 65181, Oct.
2, 1980]

Subpart F—Environment

§ 632.50 Environmental evaluation.

(a) Environmental evaluation is an
integral part of planning used by NRCS
in developing each reclamation plan
under this program. Planning includes
site inventory and analysis, evaluation
of reasonable alternatives, and identi-
fication of significant environmental
impacts. Major points in planning
when NRCS or the land user can make
decisions concerning further action
are:

(1) After an evaluation of the applica-
tion for program assistance to verify
eligibility, land user objectives, and
priorities for funding.

(2) After a site-specific inventory and
analysis to evaluate feasible treatment
alternatives, costs, and environmental
impacts.

(3) After development of an accept-
able reclamation plan as a basis for
contract.

(4) Before the signing of a mutually
acceptable contract for financial cost-
share assistance.

(b) The scope and complexity of the
assessment is to be consistent with the
scope and complexity of the proposed
reclamation.

(c) An interdisciplinary team, con-
sisting of NRCS and/or other cooper-
ating agency personnel as needed, is
used in making the assessment.

(d) The Responsible Federal Official
(RFO) is to use the environmental eval-
uation to make a decision concerning
the need to prepare an environmental
impact statement (EIS) in accordance
with § 632.52.

[43 FR 44749, Sept. 28, 1978; 45 FR 65181, Oct.
2, 1980]

§ 632.51 Accord with environmental
laws and orders.

(a) A final program EIS is available
in compliance with section 102(2)(c) of
the National Environmental Policy Act
of 1969 (NEPA). This statement dis-
closes the cumulative program impacts
that significantly affect the quality of
the human environment.

(b) The program is to be conducted in
accordance with other laws and Execu-
tive orders concerning environmental
protection.

(c) Channelization of streams is pro-
hibited under this program. Channel-
ization as used herein means the over-
all widening, deepening, realining, or
constructing a nonvegetative protec-
tive lining over all or part of the pe-
rimeter of a perennial stream channel
as described in NRCS Channel Modi-
fication Guidelines, Part B, Items 4, 5,
6, and 7, as published in the FEDERAL
REGISTER on March 1, 1978 (43 FR 8278).
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